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Introduction 

This is the second edition of PradaGayoso’s Guide to dealing with corporate financial distress. It is 
a hands-on document intended to provide guidance to companies experiencing hardship, including 
those whose very survival is at risk.

In our opinion, most Spanish companies are proving both able -however, no without a vast effort 
by their boards of directors- to cope with the economic downturn resulting from the pandemic and 
capable of adapting to a new market environment. Nevertheless, it is also undoubtedly the case that 
other economic operators are in a weaker position, either because they already were in financial 
trouble before the pandemic, or because they have been particularly struck by the impact of the 
economic downturn and did not get sufficient support from the government to overcome their internal 
difficulties.

This Guide, resulting from PradaGayoso’s more than 40 years’ expertise, is aimed at filling the gap 
between academic publications – highly valuable from an intellectual perspective but with a limited 
operational approach- and the contents available on the Internet, mostly lacking an in-depth or 
instructional approach to this subject.

The second edition of this Guide is being launched during a transitional period in terms of the Spanish 
insolvency law. Even if the consolidated Spanish Insolvency Act is still in force, the European Directive 
on Restructuring and Insolvency is in the process of being transposed into Spanish law, and on 
the other hand, the insolvency moratorium governing in Spain -whereby bankrupt companies are 
exempted from the obligation to file a bankruptcy petition- has been extended until 30 June.

Whatever the impact of the changes described above may be, it is now an appropriate time for 
company officers to take a long-term perspective and proactively examine the different scenarios to 
which their companies may be led based on their financial position, and also to ascertain the most 
adequate ways to get through in each case.

Conducting a proactive examination is also advisable for companies boasting a strong balance sheet. 
Firstly, because they may eventually be impacted by the financial hardship experienced by their 
customers or suppliers, and secondly, because in an economic downturn environment opportunities 
may arise to purchase certain assets that may prove advantageous and complementary to their own 
business.

At PradaGayoso we firmly believe that this revised Guide may help companies currently experiencing 
financial difficulties to face their future with the best prospects of success.

Guillermo Prada
Partner of PradaGayoso

prada@pradagayoso.com
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A Step-by-Step Approach  
to Economic Downturn 

1 

2

Setting up a multidisciplinary team of specialists

The first step is to build a team of specialists that bring together financial, legal and communication 
expertise. Small teams operating under a single leadership are especially dynamic.

In smaller companies, this specialist team may be comprised of the directors and their usual advisors. 
In any case, it is advisable that this team be supported by an external firm specialising in financial 
restructuring, with a proven track record. An external perspective favours a more unbiased and 
emotion-free evaluation.

Monitoring the company’s key indicators

Updating the accounting records
Having up-to-date and accurate financial data is essential in order to perform a precise diagnosis and 
direct the restructuring process. It is not only necessary to have historical information relative to the 
preceding month, but also a 13-week cash flow forecast updated on a weekly basis, in addition to 
other management indicators used by the company.

Prioritising critical supplies
The company should identify the customers and suppliers that are of greater significance for its 
business and be in permanent contact with them in an attempt to seek co-operational solutions. This 
will allow to appraise their willingness to support the company, even if this willingness will often be 
conditioned by the supplier’s own internal position.

Verifying compliance with formal accounting requirements 
Where a company does not perform a regular audit of its financial statements, it should check its level 
of compliance with formal accounting requirements. Any non-compliance in this respect may result 
in serious financial harm for the company’s directors.

Examining tax, labour and corporate requirements
It is necessary to have an accurate awareness of the status of compliance with the company’s filing and 
payment obligations vis-à-vis the tax and labour authorities, i.e., if there are any deferrals, guarantees given, 
verifications in progress, penalties, etc. Other issues to include in the checklist are the preparation and filing 
of financial statements, the convening of shareholders’ meetings and the legalisation on the company’s 
corporate and accounting records.

Avoiding unusual transactions
The company must avoid by all means to make any decision that is not within the ordinary course 
of business without seeking prior advice since, should insolvency proceedings be initiated, any 
such decision may be declared void and, also, it may entail personal liability.



xxx
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A Step-by-Step Approach to Economic Downturn 

Preparing the key documents  
for restructuring in advance

It is essential to know in detail what payment obligations the company has and the resources available 
to meet them.

The list of creditors* should include accurate information on the origin and maturity of debts, 
guarantees given and eventual disputes, as well as the creditor’s willingness to negotiate and its 
significance for the company’s operations.

Also essential is to keep an inventory of assets and rights at market value, that must be reconciled 
with the accounting books and records. This inventory may prove useful to identify the assets that 
are not essential for the continuity of business operations. With respect to rights, collections from 
customers must be under permanent monitoring.

The list of disputes pending should be accompanied by a list of the company’s existing  agreements.

Conducting an initial diagnosis  
and outlining a preliminary target

The board of directors should make an initial diagnosis of the matter of concern -presumably, a sharp 
decline of revenues, discontinuation of supplies, increase of expenditure, etc.- and determine where 
they want the company to be in the future.

It may be the case that the owners of the company wish to remain in business by either reducing 
costs or obtaining favourable payment arrangements from creditors. Alternatively, the owners would 
rather dispose of the company -even if a restructuring is feasible- and apply their resources and 
efforts to other projects. If owners determine that the business is not feasible, they will consider an 
orderly closure of the company in order not to incur in liability.

To put it simply, one of the following scenarios should be selected:

•	 To close down the company, and thus limit risks for directors

•	 To continue to manage the company

•	 To transfer ownership of the company

3

4

*Terms marked with an asterisk are defined in the Glossary (page 10).
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A Step-by-Step Approach to Economic Downturn 

Selecting the preferred option and considering 
contingency plans for adverse scenarios

Where the decision is made to close the company, an asset liquidation plan must be prepared, and 
where the course of action chosen is to remain in business, a feasibility study must be conducted 
additionally.

An asset liquidation plan must be drawn up in any case, since the feasibility scheme may prove 
unsuccessful and also because this may be the basis to convince creditors that it is in their best 
interest to accept a debt relief (quita)* and extended repayment period (espera)* of the sums due 
rather than going into liquidation.

As for the feasibility study, it should be consistent with the available economic and financial data 
and should start by describing in detail the specific measures that the company will put in place to 
engage its customers and the reasons why the latter would opt for the company’s offer over that of 
its competitors. From this starting point, it will be possible to warrant an upward trend in revenue.

5

Reviewing the preliminary diagnosis and target with external advice, 
and putting forward alternative options
Overwhelmed by the development of business, company owners may have a distorted perception of the state of 
affairs, either due to an excess of pessimism, or to certain sense of purpose that prevents them from admitting that the 
prospects of survival are remote. Should this be the case, it is advisable to check the preliminary diagnosis and goal 
with an external advisor who will provide a perspective based on data analysis and aimed at putting forward alternatives.

An unbiased and realistic examination of each business line, or each product or service offered, should be carried out, 
and an attempt should be made to rank them from highest to lowest contribution to profit in order to identify potential 
inefficiencies. This examination may lead to take action such as selling certain unprofitable business lines or reorganising 
the portfolio of products or services, or the markets.
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A Step-by-Step Approach to Economic Downturn 

Preparing a detailed action plan according to target

Closing the company, thus limiting risks for directors

6
In this case, the procedure is quite simple, 
as it will suffice to file a petition in bankruptcy 
(concurso de acreedores)* to court, and 

subsequently close the proceedings for lack 
of resources to cover legal costs.

When the business is no longer feasible and 
the company has assets and/or employees, the 
most adequate option will usually be to file a 
petition in bankruptcy (concurso de acreedores)* 
to court and initiate the liquidation phase.

If the company owns assets, it must submit 
a liquidation plan, and if it has employees, it 
must also provide certain other documents 
depending on its headcount.

During the liquidation phase, the shareholders 
or directors may be allowed to bid for certain 
assets, although this will generally be done on a 
competitive basis with other potential bidders.

Once the liquidation phase has been initiated, 
the directors of the company are liable to 

be found guilty of creating or aggravating 
the company’s insolvency status, and in a 
worst-case scenario they may be subject to 
repay personally any sums remaining unpaid 
to creditors, even if the company is a limited 
liability company.

This is one of the reasons for paying 
particular attention to the documents 
described in the preceding sections. If any 
accounting requirements were not complied 
with, or any documents submitted were 
poorly prepared or the financial report is 
drafted carelessly, this will make a bad 
impression on the insolvency administrator 
(administrador concursal)* (appointed by the 
court) and suggest that the company was 
not managed diligently.

SCENARIO	A. CLOSING OF A COMPANY WITH NO ASSETS AND NO EMPLOYEESCASO	A. CIERRE DE LA EMPRESA CuANDO NO HAY ACTIvOS NI TRAbAJADORES

SCENARIO	B. CLOSING OF A COMPANY HAvING ASSETS AND/OR EMPLOYEES
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A Step-by-Step Approach to Economic Downturn 

If the company has the potential to be feasible 
but its current owners do not wish to retain 
management or cannot provide the required 
cash to keep it as a going concern, or else 
prefer to sell it, the sale of the company or 
any part thereof -a business unit- that may 
be operated on a separate basis may be 
negotiated with a third party.

If the buyer commits in writing to purchase the 
business unit on a going concern basis, the 
business unit can be ‘tailored’ by allocating the 
relevant agreements, the required workforce 
and any suitable assets to it.

Should this be the case, the cash received 
from the purchaser will not be paid to the 
owners but shall be applied to the creditors, 
provided that the latter do not object to this 
transaction within the specified period. If the 
creditors object, the judge may require them 

to provide surety (caución)* to guarantee any 
damages arising from the resulting delay.

In order for the transfer to be effective, 
a petition of bankruptcy (concurso de 
acreedores)* and initiation of the liquidation 
phase should be filed to court, and a 
liquidation plan must be submitted including a 
commitment in writing to purchase the business 
unit. This is carried out through the abridged 
procedure, which is presumably faster and 
simpler than the ordinary procedure.

The advantage of this option is that the sale of 
the business unit is controlled by the owners 
of the company and the purchaser ‘gets on 
board’ a financially sound business right 
from the start. Also, the parties may, at their 
discretion, agree on a financial compensation 
in addition to the proceeds from the purchaser 
to be used for repayment to creditors.

SCENARIO	C. SELLING THE COMPANY OR A buSINESS uNIT AND uSING THE PROCEEDS TO 
REPAY CREDITORS

Maintaining the company as a going concern and transferring control
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If the diagnosis has shown that the company can be feasible and the board of directors is willing to 
undertake the necessary restructuring, two broad scenarios can be envisaged:

When a company has a positive operating 
income but is faced with either an excessive 
level of indebtedness or very high interest rates, 
or financial repayment periods inconsistent with 
its cash generation capacity, a refinancing 
agreement may be considered.

The table below shows the P&L statement of 
a company in this position:

Net turnover 100

Changes in inventories (62,3)

Gross margin 37,7

Other operating income 0,7

Personnel expenses (15,9)

Other operating expenses (15,6)

Contribution margin/EBITDA* 6,9

Depreciation of fixed assets (1,9)

A.1. OPERATING INCOME(LOSS) /EBIT 5,0

Financial income 1,3

Financial expenses (12,1)

A.2. FINANCIAL PROFIT (LOSS) (10,8)

Share of profit /(loss) of companies 
consolidated by the equity method 2,0

A.3. PROFIT/(LOSS) BEFORE TAX (3,8)

Income tax 1,0

A.4.  PROFIT /(LOSS) AT YEAR END (2,8)

The aim of this arrangement is to agree 
with a majority of financial creditors on the 
appropriate measures to reduce debt service 
-extended repayment period (esperas), debt 
relief (quitas), interest rate reduction or debt-
to-equity conversion- without an impact on 
other creditors -trade creditors, employees or 
governmental agencies-.

Financial creditors may wish to provide 
additional cash to keep the company as 
a going concern for the duration of the 
negotiation, as legal arrangements exist to 
give priority to this cash should the negotiation 
fail and bankruptcy be declared.

The refinancing agreement may be imposed 
on minority creditors who intend to boycott 
it; however, it is necessary that the feasibility 
scheme is validated by an external advisor 
who, in addition, should determine that 
required detriment to creditors is reasonable.

To avoid opportunistic behaviour - such as 
an attempt by a creditor to obtain a seizure 
of assets- the company must formally notify 
the court of the start of the negotiation. This 
action blocks any eventual seizure for a period 
of three months and allows negotiation to 
develop largely undisturbed.

This scheme has the advantage that the 
court is only called upon to give notice of 
the commencement of negotiations, and 
subsequently, to make the agreement reached 
applicable (‘homologación’) to eventual 
dissenting financial creditors. It is only made 
public once it has been reached.

If bankruptcy is eventually declared, the 
refinancing agreement approved by the 
judge would be protected against an 
eventual rescission action by the insolvency 
administrator.

SCENARIO	D. A COMPANY WITH POSITIvE OPERATING INCOME buRDENED bY FINANCIAL LOSS

Retaining both the company and control

Operating  
Income

Financial  
Loss

A Step-by-Step Approach to Economic Downturn 
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When the inability of a company to pay its 
debts when due occurs concurrently with 
the recognition of operating losses and the 
company is confident to persuade its creditors 
either to release a portion of their receivables or 
extend the repayment period, the appropriate 
option may be to file a petition of bankruptcy 
and reach an agreement with creditors.

The basis for this scheme is that accepting a 
debt relief (quita)* and extended repayment 
period (espera)* may be preferable to liquidating 
the company. However, it is essential to first have 
a credible plan in place to generate operating 
income upon which to build future feasibility.

In many cases, financial distress is caused by 
regulatory obstacles to reducing personnel 
costs based on the decline of revenues. Where 
redundancies are unavoidable, it is advisable 
to analyse the number and its associated costs 
in order to assess whether it is preferable to 
carry them out in the context of insolvency 
proceedings or else to initiate them beforehand.

With regard to creditor governmental 
authorities, it should be borne in mind that 
indebtedness with the tax authorities and the 
social security authorities may only be reduced 
in part, although it can be deferred.

Creditors who provided financing with some 
type of guarantee (mortgage, leasing, etc.) 
are not obliged to accept the proposed 
agreement, as they always have the guarantee 
of the encumbered asset (a building, vehicle, 
machinery, etc.). However, when financial 
institutions are involved and an agreement 
has been reached with all other creditors, it 
is common to reach a separate agreement 
with such institutions to repay the loan over a 
longer term.

In order to proceed with an arrangement, the 
company must receive the support of so-called 

‘ordinary’ creditors. The level of support 
required increases the greater the detriment 
they are asked to accept, as shown below:

% ordinary liabilities

Majority 
votes

50% 65%

Debt	reliefs	
(quitas)

Up	to		
20%

<33	%
33%	
<	50%

50%	
<	99%

Extended	
repayment	
periods	
(esperas)

Up	to	3	
years

3	<	5	
years

5	<	10	
years

unrated*

An agreement involving relief of up to 33% of 
the debt and/or an extension of up to three 
years has the advantage that the directors’ 
liability for leading the company to financial 
distress is not examined. However, should the 
company breach the terms of the agreement, 
the board’s actions would be reviewed.

In addition to the above, the company must be 
able to fully repay the so-called ‘privileged’ 
credits*. Two categories are distinguished: 
credits with special privilege -which are linked 
to specific assets or rights of the company, e.g. 
a mortgage on real estate- and credits with 
general privileges.

The insolvency proceedings will be abridged 
if the company reaches an agreement with 
creditors before filing for bankruptcy, which in 
this case will be processed under the abridged 
procedure.

This scheme has the advantage that the 
company is under control by the insolvency 
administrator for a shorter period of time, but 
has the disadvantage that creditors may be 
less willing to negotiate. In general, negotiation 
is more likely to succeed when a few creditors 
hold most of the sum due.

SCENARIO	E. A COMPANY HAvING OPERATING LOSS

A Step-by-Step Approach to Economic Downturn 
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Glossary

Bankruptcy [proceedings] (concurso de acreedores). Stricto sensu, a meeting of creditors 
affected by the general default of a debtor. When ordered by court, it aims to mitigate the loss caused 
by default and to determine the liability of directors.

Credit Right. Cash payable by an individual or company and that a creditor is entitled to receive.

Creditor. Any individual or entity to whom money is payable.

Debt Relief (quita). Release of a portion of debt payable.

EBITDA. Financial indicator that measures the gross operating income/(loss) of a company, i.e. 
earnings before interest accrued by amounts payable, business taxes, depreciation due to impairment 
and amortisation of investments made. It is a suitable indicator for comparison of companies governed 
by different tax systems, depreciation methods and amortisation policies.

Extended repayment period (espera). Deferment of repayment of a debt.

Insolvency. Inability to pay debts when due.

Insolvency Administrator. An expert appointed by a judge to act in the best interest of creditors.

Privileged Credits.

•	 With special privilege: 90% fair value guarantee 

•	 With general privilege:

•	 Wages/compensation – portion not recoverable from assets available (3 x NMW / day)
•	 Tax and Social Security withholdings
•	 ‘Self-employed’ workers (up to 6 months seniority)
•	 50% of amounts payable to tax / Social Security authorities.
•	 Liability in tort and for offences against Tax and Social Security authorities.
•	 Further cash payable under refinancing agreements (50% recoverable from assets 

available)
•	 50% of amounts payable to the creditor filing the bankruptcy petition.

Rating. Determination of the liability of the directors of a company in financial distress. It may be 
either fortuitous or culpable.

Surety. A guarantee given to ensure that undertakings will be honoured.

This guide provides general guidelines for action 
and cannot be considered as an advice for individual cases.
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